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INTRODUCTION
Appellant, through counsel, respectfully submits the following Brief of the
Appellant pursuant to Rules 24,26 and 27 of the UTAH RULES OF APPELLATE
PROCEDURE.

JURISDICTION
This appeal is taken from a final order of the First Judicial District Court,
Cache County, State of Utah, granting Defendant Intermountain Healthcare, Inc.'s
("IHC's") Motion For Summary Judgment and denying Alpine Orthopaedic
Specialists, L.L.C.'s ("Alpine's") Rule 56(f) Motion. The Utah Court of Appeals
has jurisdiction over this matter pursuant to UTAH CODE ANN. § 78A-3-102.
STATEMENT OF THE ISSUES
ISSUE #1: Whether the trial court erred in granting IHC's Motion For
Summary Judgment and denying Alpine's Rule 56(f) Motion?
Standard Of Review:

Whether a party is entitled to a grant of summary

judgment is a legal conclusion, which is reviewed for correctness, granting no
deference to the district court's legal conclusions. Appellate courts determine only
whether the district court erred in applying the governing law and whether it
correctly held that there were no disputed issues of material fact. Salt Lake County
v. Holliday Water Co., 2010 UT 45, \ 14, 234 P.3d 1105; Hansen v. Am. Online,
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Inc., 2004 UT 62, | 6, 96 P.3d 950; towra v. Utah Highway Patrol, 2003 UT 19, t
5,70P.3d72.
In reviewing a grant of summary judgment, the appellate court views the
facts and all reasonable inferences drawn therefrom in the light most favorable to
the nonmoving party. Miller v. Celebration Mining Co., 2001 UT 64 f 2, 29 P.3d
1231; Arnold Industries, Inc. v. Love, 2002 UT 133, f 11, 63 P.3d 721.
Whether the district court acted within its discretion in denying Alpine's
Rule 56 (f) motion is reviewed under an abuse of discretion standard. Salt Lake
County v. Western Dairymen Cooperative, Inc., 2002 UT 39, f 16, 48 P.3d 910.
Supporting Authority: UtahR. Civ. P. 56; Benedict's Dev. Co. v. St.
Benedict's Hosp., 811 P.2d 194 (Utah 1991); Leigh Furniture and Carpet Co. v.
Isom, 657 P.2d 293 (Utah 1982); Overstock.com, Inc. v. SmartBargains, Inc., 2008
UT 55, 192 P.3d 858; and, Salt Lake County v. Western Dairymen Co-op., 2002
UT39,48P.3d910.
Citation To The Record: This issue was preserved in the trial court at R.
1221-1224, 1232-1235, 1434-1523 and Oral Argument at R. 1541.
STATEMENT OF THE CASE
Alpine brought this action against Utah State University ("USU") for
grievances resulting from a breach of contract and against IHC for intentional
interference with contractual or economic relations in the First Judicial District
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Court. On October 30, 2008, the trial court held oral arguments on Alpine's
Motion For Summary Judgment regarding the validity and enforceability of the
March 12, 2001 Personal Service Agreement ("PSA"). The court requested further
briefing and additional oral arguments, which were held on March 9, 2009. The
trial court issued an order on April 9, 2009 finding that the PSA was valid and
enforceable, including the renewal provision.
On January 29, 2010, the trial court signed a scheduling order that set the
close of expert discovery for June 15, 2010, three months after the close of fact
discovery. (R. 1221). The dispositive motion deadline in that order was to be June
15, 2010. IHC submitted its motion for summary judgment on February 24, 2010.
The scheduling order in this case was amended again on June 16, 2010 to set the
close of expert discovery 90 days from the trial court's order on IHC's motion for
summary judgment. (R. 1487). Both amendments to the scheduling order were
proposed by IHC and agreed to by Alpine.
In response to IHC's motion for summary judgment, Alpine anticipated it
would be able to establish through expert witness testimony that IHC violated an
established professional standard and thus acted through improper means or for an
improper purpose, a necessary element that Alpine needed to establish to be
successful on its intentional interference claims against IHC. Therefore, since the
expert discovery deadline had not expired, Alpine filed a Rule 56(f) motion.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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On August 17, 2010, the trial court held oral arguments on IHC's motion for
summary judgment and Alpine's Rule 56(f) motion. On August 31, 2010, Alpine
filed an objection to IHC's proposed order. On September 20, 2010, the trial court
entered an order granting IHC's motion for summary judgment and denying
Alpine's Rule 56(f) motion without issuing its own memorandum opinion. This
appeal ensued.
STATEMENT OF FACTS
1.

Prior to March 13, 2001, Alpine provided team physician services to

USU intercollegiate athletic program. (R 1541 pg. 14, Addendum 2).
2.

IHC was aware that Alpine had held the position as USU team

physician for many years. Id.
3.

On March 13, 2001, Alpine and USU executed a PSA, and Alpine

was to receive compensation as stated in the PSA. (R 1251-1256).
4.

The PSA expressly states that it shall continue for an initial term of

five years, and "thereafter, this Agreement shall automatically renew for an
additional period of five (5) years unless otherwise agreed upon[.]" (R 1253).
5.

In connection with signing the PSA, IHC executed a letter agreement

with Alpine in which IHC affirmatively recognized that Alpine would continue to
provide the team physician services to USU's intercollegiate athletic program. (R
1541 pg. 13, Addendum 2).
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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6.

Despite this fact, IHC contacted USU a half dozen times during the

initial five-year term of the PSA. (R 1322).
7.

IHC expressed interest in providing the team physician services and

asked questions about what it would require. Id.
8.

IHC also asked about Dr. Jonathan Finnoff s capabilities as the team

physician and was told by USU that he was excellent. Id.
9.

As of May 2001, Dr. Finnoff was employed by Alpine and was the

designated physician who provided the majority of the Intercollegiate Athletic
Services to USU pursuant to the PSA. (R 1346).
10.

In the summer of 2004, IHC began recruiting Dr. Finnoff to come

work at IHC. (R 1354-1358).
11.

At the time IHC was recruiting Dr. Finnoff, he was an employee and

business partner of Alpine. Id.
12.

Furthermore, during the time the PSA was in full force and effect,

neither party to the PSA had advised the other regarding any deficiencies in the
PSA or deficiencies in their respective performances under the PSA. Id.
13.

IHC wanted to hire Dr. Finnoff in an attempt to secure the USU team

physician services contract. (Id, 1464-1465.)
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14.

IHC even offered to look at Dr. Finnoffs employment contract with

Alpine to see if it could help him break his contract. (R 1541 pg. 16, Addendum
3).
15.

Ultimately, in the spring of 2005, as a result of IHC's attempts to

recruit him, his concern that the PSA would not be honored due to IHC's desire to
provide the team physician services to USU, and IHC's financial resources, Dr.
Finnoff terminated his ownership interest in Alpine and moved away from the
Cache Valley. (R 1541 pg. 20, Addendum 3).
16.

On February 17, 2006, USU issued a request for proposal for team

physician services. (R1125).
17.

On March 20, 2006, Alpine responded to this request for proposal,

seeking clarification since the PSA had an automatic renewal provision. Id.
18.

On March 22, 2006, Randy Spetman, USU's Athletic Director,

responded to Alpine's March 20, 2006 letter indicating that USU was proceeding
with its request for bids for team physician services. (R 1127).
19.

IHC was awarded the bid for team physician services as a result of the

February 17, 2006 request for proposal. (R 1461).
20.

IHC's response to USU's 2006 request for proposal for team

physician services promised the donation of monies, athletic and medical

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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equipment, and the funding of a new Athletic Trainer position upon USU awarding
the team physician position to IHC. (R 1453-1459).
21.

Dale Mildenberger, USU's head athletic trainer, told a reporter for the

Salt Lake Tribune that "[a]s a public institution, we couldn't simply ignore the
donation of equipment and supplies that we would otherwise have to spend tax
dollars to acquire[.]" (R 1461).
22.

Alpine has been injured not only as a result of losing Dr. Finnoff and

by the loss of money from USU directly under the PSA, but also by the referrals
and reputation that come through being the USU team physician. (R 1467-1473).
SUMMARY OF THE ARGUMENT
Alpine alleged two claims against IHC - intentional interference with
economic relations and intentional interference with contract. To be successful on
these claims Alpine needed to establish "(1) that [IHC] intentionally interfered
with [Alpine's] existing or potential economic relations, (2) for an improper
purpose or by improper means, (3) causing injury to [Alpine]." Leigh Furniture
and Carpet Co. v. horn, 657 P.2d 293, 304 (Utah 1982).
Alpine clearly showed that IHC intentionally interfered with Alpine's
existing or potential economic relations by and through its attempted recruitment
of Dr. John Finnoff during the time when Dr. Finnoff was an employee and
business partner of Alpine and during the time when the PSA was in full force and
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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effect. Alpine also clearly showed that IHC's intentional interference injured
Alpine.
Furthermore, through anticipated expert witness testimony, Alpine would
have been able to establish that IHC acted through improper means or for an
improper purpose. Improper means or purpose can be established by showing a
violation of established professional standards. Overstock.com, Inc. v.
SmartBargains, Inc., 2008 UT 55, 192 P.3d 858, 864. Alpine anticipated obtaining
expert testimony to show that IHC's means in this case violated accepted standards
of the profession. Thus, Alpine filed a Rule 56(f) motion.
Alpine's Rule 56(f) motion was neither "dilatory" nor "lacking in merit." In
fact, Alpine's Rule 56(f) motion was filed and oral argument took place prior to the
close of expert discovery as set forth in the amended scheduling order and the
motion targeted the core issue of whether IHC violated professional standards and
intentionally interfered with economic relations and contract. Thus, Alpine's Rule
56(f) motion should have been granted. The trial court erred in granting IHC's
Motion For Summary Judgment and denying Alpine's Rule 56(f) Motion. Judge
Judkins' rulings must be reversed and this case remanded to allow Alpine to
complete its expert witness discovery.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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ARGUMENT
L

THE TRIAL COURT ERRED IN GRANTING IHC'S MOTION FOR
SUMMARY JUDGMENT AND DENYING ALPINE'S RULE 56(F)
MOTION.
Alpine alleged two claims against IHC - intentional interference with

economic relations and intentional interference with contract. Alpine needed to
prove essentially the same elements for both of these claims. St. Benedict's Dev.
Co. v. St. Benedict's Hosp., 811 P.2d 194, 200 (Utah 1991) (recognizing that the
tort of intentional interference with economic relations "protects both existing
contractual relationships and prospective relationships of economic advantage not
yet reduced to a formal contract/'). Thus, Alpine needed to show "(1) that [IHC]
intentionally interfered with [Alpine's] existing or potential economic relations, (2)
for an improper purpose or by improper means, (3) causing injury to [Alpine]."
Leigh Furniture and Carpet Co., 657 P.2d at 304.
A,
IHC Intentionally Interfered With Alpine's Existing Or Potential
Economic Relations.
IHC knew of the PSA between Alpine and USU. In fact IHC executed a
letter agreement with Alpine in which IHC affirmatively recognized that Alpine
would continue to provide the team physician services to USU's intercollegiate
athletic program. Furthermore, IHC was aware that Alpine had held the position as
USU team physician for many years.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

IHC had numerous conversations with USU about the team physician
position during the time that the PSA between USU and Alpine was in affect. In
fact Dale Mildenberg, USU's head athletic trainer, testified in his deposition that
IHC contacted him a half dozen times during the time that the PSA between USU
and Alpine was in affect. IHC expressed interest in providing the team physician
services and asked questions about what it would require. IHC also asked about
Dr. Finnoff s capabilities as the team physician and was told that he was excellent.
In Mr. Mildenberg's deposition he was asked "[w]hat he thought the
likelihood was that IHC would be awarded the team physician contract?" (R
1323). He stated that it depended on what IHC thought it was worth and that it
was "no secret that IHC has more resources than any other health care provider in
this state." {Id., Addendum 4). It is undisputed that IHC's response to USU's
2006 request for proposal for team physician services promised the donation of
monies, athletic and medical equipment, and the funding of a new Athletic Trainer
position, if USU awarded the team physician position to IHC. Mr. Mildenberger
told a reporter for the Salt Lake Tribune that "[a]s a public institution, we couldn't
simply ignore the donation of equipment and supplies that we would otherwise
have to spend tax dollars to acquire[.]"
Furthermore, it is clear that IHC intentionally interfered with Alpine's
existing or potential economic relations through its attempted recruitment of Dr.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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John Finnoff during the time when Dr. Finnoff was an employee and business
partner of Alpine and during the time when the Agreement was in full force and
effect, IHC recruited Dr. Finnoff and attempted to lure him away from Alpine.
IHC even offered to look at Dr. Finnoff s employment contract with Alpine to see
if it could help him break his contract. IHC recruited Dr. Finnoff when he was
employed at Alpine and working as the team physician for USU. IHC wanted to
hire Dr. Finnoff in an attempt to secure the USU team physician services contract.
Thus, the factual record establishes that IHC's intentionally interfered with
Alpine's existing or potential economic relations, or at the very least there are
material factual disputes, which should have precluded a granting of summary
judgment. Therefore, Judge Judkins erred in granting IHC's motion for summary
judgment.
B.

IHC's Interference Caused An Injury To Alpine.

In Leigh, the court determined that driving away existing or potential
customers is "the archetypal injury that this cause of action was devised to
remedy." 657 P.2d at 306. IHC's intentional interference with Dr. Finnoff injured
Alpine because it led to Dr. Finnoff leaving Alpine. Dale Mildenberg testified that
he had multiple discussions with Dr. Finnoff about the fact that IHC was interested
in the team physician contract and that while USU was happy with Dr. Finnoff
they had to do what was best for them. Dr. Finnoff testified that these
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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conversations made him nervous about his position as team physician as long as he
stayed with Alpine and that was the only reason he spoke with IHC about a
possible position there. Dr. Finnoff also testified that Dale Mildenberg made it
clear that Alpine could not compete with IHC because of IHC's resources. During
Dr. Finnoff s deposition he was asked "whether, it was safe to say that the number
one reason that he left Alpine was his concern that the team physician contract
would be award to IHC?" He answered that, "that was a strong concern." Dr.
Finnoff also testified that he told his partners at Alpine during a board meeting that
he was concerned IHC was going to be awarded the team physician contract.
IHC's intentional interference with Dr. Finnoff and USU ended up with
Alpine losing the USU team physician services contract. USU is beloved in the
community and the team physician is a high profile position. The contract is
desirable because it brings in more patients by referral and reputation. Alpine has
been harmed economically by the loss of the USU team physician services
contract. Alpine has been injured not only by the loss of money from USU
directly, but also by the referrals and reputation that comes through being the team
physician.
•»• Thus, the factual record establishes that IHC's interference caused an injury
to Alpine or at the very least there are material factual disputes, which should have
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precluded a granting of summary judgment. Therefore, Judge Judkins erred in
granting IHC's motion for summary judgment.
C.
Alpine Will Be Able to Establish Through Expert Witness
Testimony That IHC Violated An Established Standard Of Its
Profession And Thus Acted With Improper Means Or Purpose.
Improper means or purpose is defined as:
Means used to interfere with a party's economic relations [that] are
contrary to law, such as violations of statutes, regulations or
recognized common law rules. Improper means include violence,
threats or other intimidation, deceit or misrepresentation, bribery,
unfounded litigation, defamation or disparaging falsehood. Means
may also be improper or wrongful because they violate an established
standard of trade or profession.
Overstock.com, Inc., 2008 UT 55, 192 P.3d at 864. Alpine anticipated that through
expert witness testimony it would be able to establish that IHC violated an
established standard of profession and, thus, acted with improper means or
purpose. Alpine's Rule 56(f) motion was thus appropriately filed.
"Rule 56(f) motions opposing a summary judgment motion on the ground
that discovery has not been completed should be granted liberally unless they are
deemed dilatory or lacking in merit." Salt Lake County v. Western Dairymen Coop., 2002 UT 39, 48 P.3d 910, 917. Alpine's rule 56(f) motion in the present case
should have be granted since it was neither "dilatory" nor "lacking in merit."
A party's Rule 56(f) motion for a continuance is not dilatory if the party has
(1) already initiated discovery proceedings, (2) diligently seeks access to
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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information that is within the sole control of the adverse party, and (3) is denied an
adequate opportunity to conduct the desired discovery. Id. In this case, Alpine had
been diligent in initiating and responding to discovery proceedings.
On January 29, 2010, the trial court signed a scheduling order that set the
close of expert discovery as June 15, 2010, three months after the close of fact
discovery. The dispositive motion deadline in that order was to be June 15, 2010.
IHC submitted its motion for summary judgment on February 24, 2010. Alpine
had no control over the fact that IHC filed its motion for summary judgment nearly
four months before the dispositive motion deadline and before discovery deadlines.
The scheduling order in this case was amended again on June 16, 2010 to set
the close of expert discovery 90 days from the trial court's order on IHC's motion
for summary judgment. Both amendments to the scheduling order were proposed
by IHC. Thus, the deadline for expert discovery had not passed when the motion
for summary judgment was argued and granted.
Prior to filing the Rule 56(f) motion, Alpine made every reasonable effort to
move this complex case forward in a timely manner, including extensive discovery
that included taking all the depositions allowed, the last of which was only
completed in February, 2010. This discovery also entailed propounding almost all
written discovery allowed, which lead to the production of approximately 1,000
pages of documents from IHC alone. Moreover, there is no case were a Rule 56(f)
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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motion was denied when it was filed and argued before the discovery deadline.
Thus, Alpine's was not dilatory and Alpine's Rule 56(f) motion was appropriate to
have been granted by the trial court.
A Rule 56(f) motion has merit when it targets core issues that might defeat
the pending summary judgment motion. Id. A core issue in this case is whether
IHC violated professional standards and intentionally interfered with economic
relations and contract. Professional opinion is needed to determine the proper
professional standards and whether those standards were violated. Expert
testimony in this area would create a material issue of fact sufficient to survive a
motion for summary judgment and would likely allow Alpine to prevail at trial.
Since the expert testimony might have defeated the pending summary judgment
motion, Alpine's Rule 56(f) motion had merit and should have been granted.
Thus, the factual record establishes that Alpine would have been able to
establish that IHC violated an established professional standard and thus acted with
improper means or purpose. Therefore, the trial court erred in granting IHC's
Motion For Summary Judgment and denying Alpine's Rule 56(f) Motion and this
case is appropriate for remand.
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CONCLUSION
For the foregoing reasons Appellant respectfully requests the trial court's
order granting IHC's summary judgment and denying Alpine's Rule 56(f) motion
be reversed and this case remanded for further proceedings.
Respectfully submitted this 8th day of March 2011.
STIRBA & ASSOCIATES

By:

^"^^

4UUb^

PETER STIRBA
R. BLAKE HAMILTON
Attorneys for Appellant
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ADDENDUM NO. 1
Trial court's September 20, 2010 Order granting IHC's Motion for Summary
Judgment and denying Alpine's Rule 56(f) Motion.
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RECEIVED
SEP 2 2 2010
Stirba & Associates
Prepared by:
Alan L.Sullivan (3152)
Katherine Carreau (11043)
SNELL & WILMER L.L.P.
15 West South Temple, Suite 1200
Salt Lake City, Utah 84101
(801)257-1900
asulli van@s wlaw. com
kcarreau@swlaw.com
Attorneys for Defendant Intermountain
^e'dtth'UareTme?

IN THE FIRST JUDICIAL DISTRICT COURT IN AND FOR
CACHE COUNTY, STATE OF UTAH

ALPINE ORTHOPAEDIC SPECIALISTS,
L.L.C,
Plaintiff,
v.
UTAH STATE UNIVERSITY and
INTERMOUNTAIN HEALTHCARE, INC,

ORDER GRANTING
INTERMOUNTAIN HEALTH CARE,
INC.'S MOTION FOR SUMMARY
JUDGMENT AND DENYING
PLAINTIFF'S RULE 56(f) MOTION
Case No. 060102502
Judge Clint S. Judkins

Defendants.

On August 18, 2010, the Court heard oral argument on the motion for summary judgment
of defendant Intermountain Health Care, Inc. ("Intermountain") and the Rule 56(f) motion of
plaintiff Alpine Orthopaedic Specialists, L.L.C. ("Plaintiff). Katherine A. Carreau of Snell &
Wilmer L.L.P. appeared on behalf of Intermountain, and R Blake Hamilton of Stirba &
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Associates appeared on behalf of Plaintiff. Based upon the supporting and opposing memoranda
and exhibits thereto, the argument of counsel, and the record in this matter, and for good cause
appearing,
IT IS HEREBY ORDERED that
1.

Plaintiffs Rule 56(f) Motion is DENIED. Plaintiff failed to demonstrate any

specific fact demonstrating that Intermountain intentionally interfered with Plaintiffs existing or
potential economic relations or that Intermountain caused an injury to Plaintiff.

Permitting

Plaintiff more time under Rule 56(f) to engage an expert to opine on what would be proper or
improper in business recruiting would not create a genuine issue of material fact for trial.
Plaintiffs Rule 56(f) request relates to only one element of the claims against Intermountain and
would not create a genuine issue of material fact for trial with regard to the other elements of
Plaintiffs claims.
2.

Intermountain's Motion for Summary Judgment is GRANTED, and all claims

against Intermountain Health Care, Inc. are hereby dismissed with prejudice. Pursuant to Rule
56, to defeat summary judgment, Plaintiff was required to set forth facts to show there is a
genuine issue of disputed material fact for trial. Plaintiff has not set forth any specific facts
showing that Intermountain intentionally interfered with Plaintiffs existing or potential
economic relations, that Intermountain acted with an improper purpose or by improper means, or
that Intermountain caused any injury to Plaintiff.
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On January 29, 2010, the.Court granted summary judgment in favor of Utah State
University on all claims against it. This order adjudicates all remaining claims in this case and as
such constitutes the final order and judgment in this case.

DATED this J£± day of OCfllOlO.

BY THE COURT:

^WmWTmy^
Honorable Clint S. Judkins
Judge, First Judicial District Court
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Letter Agreement between IHC and Alpine.
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LETTER OF AGREEMENT
BETWEEN
Logan Regional Hospital
and
Alpine Orthopedics

This Agreement, made and entered into this 7sL day of / \.\^rO\\
2 0 0 1 , by and b e t w e e n
IHC Health Services, Inc. dba Logan Regional Hospital, hereinafter referred to Hospital, and Alpine
Orthopedics, hereinafter referred to as Alpine, for the purpose of presenting a proposal-to Utah State
University Athletics, hereinafter referred to as USU, in care of Fred Hunsaker.
WHEREAS, the Hospital is a duly licensed hospital in the State of Utah, and desires t o provide
quality and cost effective health care services to its patients; and

•

WHEREAS, the Hospital has the capacity to support the proposal w i t h services in the Campus
S t u d e n t Health Program, Diagnostic Imaging services, Rehabilitation services, and Laboratory services.
WHEREAS, Alpine has the capacity to provide a Sports Medicine physician; and
WHEREAS, Hospital and Alpine bring these areas of expertise and are duly licensed in.the State of
U t a h to perform such services.
NOW THEREFORE, in consideration of the mutual advantages occurring t o t h e parties hereto, b o t h
parties hereby covenant and agree w i t h each other for the purpose of establishing a continuity of care for
t h e intercollegiate athletes of USU;
j

A.

Alpine hereby agrees to the following as set forth below,
1.

B,

Shall work collaboratively w i t h the student .health physician medical director, the
rehabilitation services director, the sports medicine director a n d the laboratory
• director of t h e Hospital..

Hospital hereby agrees to the following as set forth below.
1.

Shall work collaboratively w i t h the sports medicine physician of Alpine.

C,
Confidentiality. Information available in a health care industry is of a m o s t sensiti
nature. All information related to patient care, employee records or IHC t r a d e secrets must be
considered confidential information and must not be released to any individual, organization or
agency without proper authorization.
D,
Medical Records. Hospital shall work to establish a c o m m o n medical record, in order to
enhance and contribute to the continuum of care.
D.
Indemnification. Hospital will indemnify and hold Alpine harmless f r o m claims, loss,
damage, injury, or liability resulting from the provision of Hospital's services hereunder; but
excluding any liability resulting from the acts or omissions of Alpine, its officers, employees, or
agents.
Alpine will indemnify and hold Hospital and its employees harmless f r o m claims, loss,
damage, injury, or liability resulting from the provision of Alpine's services hereunder; but
excluding any iiabiiity Digitized
resulting
f r oHoward
m theW.acts
omissions
of the
Hospital,
officers, employees,
by the
HunterorLaw
Library, J. Reuben
Clark
Law School,its
BYU.
or aqents.
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E.
Arbitration, Attorney's Fees. Any dispute or claim that arises out of or relates t o this
Agreement, that cannot be resolved informally between the parties will be resolved through
binding arbitration conducted in Salt Lake City, Utah. The arbitration will be governed by the Utah
Arbitration Act and the Commercial Arbitration Rules of the American Arbitration Association
( " A A A " ) . Unless the parties agree otherwise, the parties will select one arbitrator from the A A A ' s
panel of retired judges, following the procedure provided for by the A A A ' s Commercial A r b i t r a t i o n
Rules. The parties will share equally ail administrative fees and arbitrator's f e e s , costs, and
expenses; but each party will bear its/his/her own costs and expenses for witnesses and legal
representation.
IN WITNESS WHEREOF, the parties hereto have executed this Agreement to present t o Utah State
University an Agreement that demonstrates this relationship between Hospital and A l p i n e , w h i c h is
effective as of the -2^£day of
Mpi2^f^
> 2001.

SIGNED:

ALPINE

•JOSPITAL

By:_
Ken Lester
Director of Alpine Orthopedics

Tchard J . Smtfh
Regional Operating Officer/Administrator

ate:

ZZ.MWJ/

7J$/

Date:

^-

22-D(
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ADDENDUM NO. 3
Selected portions of Dr. Jonathan Finnoff s deposition.
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Finnoff, Dr. Jonathan

8/29/2009

IN THE FIRST JUDICIAL DISTRICT COURT IN AND FOR CACHE
COUNTY, STATE OF UTAH

______..

..„

.?%•
^

Alpine Orthopaedic Specialists, LLC, a Utah corporation,

y

Plaintiff,

vs.

Case No. 060102502

Utah State University and Intermountain Healthcare,
Inc. ,
Defendants.

VIDEOTAPED DEPOSITION OF DR. JONATHAN FINNOFF
Taken August 29, 2 00 9
Commencing at 8:03 a.m.

PARADIGM REPORTING & CAPTIONING INC.
REPORTING FOR:
West Court Reporting Services
221 Main Street, Suite 1250
San Francisco, California

94105

Phone: (415) 321-2300
Fax: (415) 321-2301
Reported by:
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Kelley E. Zilles, RPR
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interested in sports medicine and extending their region
of sports medicine?
A,

I don't think I knew specifically how serious

they were until I had a direct conversation with them
about a potential opportunity with them.

But I knew

inherently that if they wanted that contract that they
would put out a strong bid for it and it would be very
difficult to compete with that,
Q.

Let's, let's talk about some of the things I

think you mentioned.

You were aware though prior to

your direct contact with IHC that they, IHC had started
to place team physician or individuals in the high
schools basically to treat high school athletes, is that
correct?
A.

.
Yes,- yes.
MR. SULLIVAN:

Q.

Object, leading.

Were you aware that'they also had an athletic

trainer up in Preston?
A.

Yes.

Q.

What kind of involvement did IHC have in the

high schools in Cache County?
MR. SULLIVAN:

Object, foundation.

THE WITNESS:

Do I still answer the

question?
MR. SULLIVAN:

Yeah, go ahead and answer.
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BY MR. HAMILTON:

Q.

Go ahead and answer.
MR. SULLIVAN:

If you can.

A.

So can you repeat the question for me.

Q.

What kind of involvement were you aware of that,

or you were aware that IHC had some involvement in local
high schools in IHC, is that correct?
A.

Correct.

Q.

And what kind of involvement did they have in

high schools?
MR. SULLIVAN:
A.

Object, foundation.

They, they had athletic trainers in all of the

high schools in Cache Valley other than Logan High
School in which we had an athletic trainer.
• Q.

Okay.

And prior to your direct contact with IHC

had you heard that IHC approached Mr. Mildenberger about
what it would take"to get the team physician contract?
A.

I don!t remember specific, I don't remember.

I

know that I had a feeling, I think that everything that
I knew was hearsay before then.

But I don ! t, I don't

remember a direct conversation with Dale about that.
Q.

Okay.

Did you, do you remember what you had

heard?
MR. SULLIVAN:
A.

I, I don't.

Object, foundation.

I know that the only reason that I
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£ 1

probably would have looked at the job at IHC is because

§ 2

I was concerned about my position with USU.

>- 3

don ! t know whether that was just based on my

.' 4

conversation with Dale saying that they needed to think

i, 5

about things institutionally rather than individually

And so I

•A'

.;• 6.

and the fact that IHC had more potential to be able to

;

provide various services to Utah State and it just made

7

-" 8

me nervous or whether anybody directly said that they

!

thought IHC was actively trying to get the position.

9

But I, I think it was fairly obvious in my eyes

10

. 11

that IHC was interested in sports medicine based on

1

their presence in the high schools and the fact that

12

£• 13

they put a physical therapist into student health and

;

paid for her time with the athletes and during the

; 14

:'• i

5

training room at night.

And so they were obviously

•. 16

willing to invest money into sports medicine.

ri7

big game in- town was Utah State, so it would make sense

".: 18

that they would want that.

'! 19
„ 20

Q.

And the

Prior to your meeting with IHC did you hear that

they wanted to recruit you?

i : 2i

A.

I don ! t remember.

K22

Q.

Were you aware of any marketing or advertisement

; 23

that IHC had made regarding the team physician position?

: 24

A.

No.

r

Q.

At USU?

0

25

I don't think so.
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Medicine & Rehabilitation.

And they probably have

records of all the advertisements.
Q.

Let's go specifically to your conversation with

Mr. Mildenberger in January of 2004 I believe is the
time frame when you were coming back from -A'.

Big Sky.

Q.

Big Sky conference.

Did he tell you that IHC

was interested in the team physician contract?
A.

I don't, I can't, I honestly cannot recall the

specifics of the conversation other than that I felt
very nervous after that conversation about whether my
position was, was in jeopardy.
Q.

Okay.

Did he tell you that there was no way

that Alpine could compete with IHC if they were
interested in the contract?
A.

No.

But we talked about the, and I think I, I

don't believe, he did not say directly that IHC would be
able to absolutely get the bid or anything like that.
But we talked about IHC in terms of its, its financial
abilities, its deep pockets, the physicians that they
have, the insurance, the hospital, how difficult it
would be for an orthopedic group to compete against
that.
Q.

So you had that specific conversation?

A.

We talked, we talked about the fact that if, if
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ever IHC, if the bid, if the contract was up for bid,
and we didn't talk about when the contract was up for
bid or anything like that as far as I can recall, but if
the contract was ever up for bid and IHC wanted to have
the team physician position that it would be very
difficult for Alpine to compete against IHC.
Q.

Do you remember what brought on that

conversation?
A.

I don't remember how we, what led up to that

conversation.
Q.

Do you remember if you were looking for

assurance from Dale or whether he just kind of brought
it up?
A.

I don't, I don't remember honestly.

Q.

Do you remember him during that conversation

talking to you about the fact that he was satisfied with
your performance?
A.

He said, yes, yes.

That's where the whole thing

saying, you know, USU has to make a decision from an
institutional standpoint and not an individual
standpoint, so things are not personal, they are based
on business and, and what would make the most sense
from, for the institution.

So regardless of how good or

not good I was, that wouldn't necessarily play into the
decision.
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A.

It would have been after.

Q.

In January?

A.

Correct .

Q.

And do you recall it was about, I believe your

testimony was that it was during the spring of 2 004?
A.

Correct

••

' '

Q.

When you had this conversation?

A.

Yeah, so within probably three months, four

months.
Q.

Okay.

During that meeting with Mr. Worley did

he talk about the interest, you said that he may have
talked to you about the interest, the fact that they
were interested in you.

Did he tell you what job they

were interested in you doing for IHC?
A.

No, but the only one I would have been

interested in is being a, doing sports medicine, so.
Q.

Okay.. And so after that you met with another

individual at IHC, is that correct?
A.

Correct.

Q.

Prior* to that meeting did you have any phone

conversations with IHC?
A.

Probably to set up the meeting.

Q.

Do you recall any phone conversations with IHC?

A.

Not, not specifically.

Q.

During the times that IHC was negotiating with
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you do you remember any conversations over the phone
with IHC?
A.

Nothing other than, no, no, I don't remember any

discussions.
Q.

Do you remember any emails or correspondence

through email?

.• '

A. • I don' t.

Q.

Do you remember any letters being sent to you by

A.

No.

IHC?
It was extremely brief, my contact with

IHC.
Q.

Letfs talk about your interest level.

The

reason, is it safe to say that the reason you were .
interested in IHC or having these conversations with IHC
was because of your concern with your employment at
Alpine and the risk that the contract might be awarded
to IHC?
MR. SULLIVAN:
A.

Yes.

Object, leading.

The only reason I would have had that

conversation, because I was not unhappy with my group at
that time, was because I was concerned about the USU
contract.

•

.

Q.

So you felt threatened?

A.

Correct.

Q.

During that meeting with IHC, that first meeting

Digitized
by the Howard W. Hunter
Law Library, J. Reuben
West Court Reporting
Services
800.548.3668
Ext. 1Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Page 103

Finnoff, Dr. Jonathan

that you had face-to-face after meeting with John
Worley, did they tell you that basically you would be
doing essentially the same job, that you would be
working with IHC?
MR. SULLIVAN:
A.

Object, leading.

They did not- tell me that I would be doing that

same job, but they said that if they, that that's what
they wanted to do.

Their goal was to, if they could get

the contract with Utah State University and that they
would want to supply the same team physician that the
University currently had, but they did not make me a
guarantee regarding whether or not they did have that.
Q.

Okay.

But they told you --

A.

If they had I probably would have accepted the

job at that time.
Q.

Okay.

But did they tell, so at that time they

told you they wanted to get the contract?
A.

Correct.

Q.

Okay.

A.

I think they were positioning themselves to be a

strong player in the bid if it was put out for bid.
Q.

And you recall two specific meetings, you recall

a lunch meeting you said and -A.

A lunch meeting and then the other one was just

the actual offer.

My guess is that that's the time they
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presented me with the numbers.
Q.

Were there, were there any other meetings that

you can recall?
A,

No.

Q.

And again, your recollection is that meeting was

either with Jana Huffman or Lynn Bair, is that correct?
A.

Correct.

If you show me a picture I would

probably be able to pick them out.
MR. SULLIVAN:

I don't have a picture with

me today, I'm sorry.
Q.

During your meetings with IHC did they make it

clear that they would do whatever it took to get the
contract?
A.

No, no.

But they talked to me about what they

would want me to do as a team physician and what my
responsibilities would be, what my clinical
responsibilities would be", who my partners would he,

and

so on.
Q.

Did they act like they already had the contract

with USU?
A.

No.

Q.

Did you ever meet with Terri Chase-Dunn, does

that name sound familiar?
A.

I don't remember a Terri Chase-Dunn.

It doesn't'

mean that I didn't have a meeting, but I don't remember
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their bonus, but their bonus was not a guarantee and I
had nothing to do with the bonus, it wasn't my
productivity.
Q.

Right.

A.

Exactly.

That was for the entire -- •
And so I had no control over the bonus

and so I didn't consider it part of the salary.
Q.

Did they ever give you a draft of a contract?

A.

No.

Q.

During their conversations with you did they

express that Utah State University wanted to keep
continuity of care?
A.

No, no.

But I think that they did say that they

wanted to keep continuity of care for USU if they got
the contract, it made sense to them to hire the current
team physician since USU seemed to be happy with me.
Q.

And did they express that they had spoken with

Mr. Mildenberger and he told them that he was happy with
your performance?
A.

I don't know if they spoke with Dale about that.

I don't know that they had spoken with Dale about that.
But, so I'm, it would all be speculation.
Q.

But you do recall that they said that they, they

had been informed that USU was happy with your
performance?
A.

I can't remember specifically whether they said
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Q.

Okay.

A.

I believe.

If somebody can confirm that.

8/29/2009

But

no, I, I don't remember whether, I may have known at the
time, but just that's, I think that's who that is.
Q.

Did Mr. Mildenberger ever tell you that he had

conversations with Rich Smith, Bob Cash, Terri
Chase-Dunn or Jana Huffman at IHC about your
performance?
A.

No, no.

I don't know who the majority of those

people are.
Q.

Okay.

Eventually you rejected IHC's recruitment

letter, is that correct?
A.

Correct.

Q.. However, you had these conversations with IHC.
Did you feel more threatened about your employment at
Alpine due to the, due to your conversations with IHC
and the fact that you knew or were aware that they were
interested in the contract?
A.

Yes, I was definitely worried, yes.

Q.

Okay.

During your recruitment by IHC did they

ever explain to you their business strategy?
A.

No.

Q.

When you moved to the Valley was IHC considered

the sports medicine leader in the community?
A.

I don't know what the reputation was prior to my
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them a million dollars to be the team physicians.
So it's most of the time athletic teams and
universities aren't paying a group to be their
providers, it's the opposite way.
get from the providers.

It's what they can

And they're not necessarily

looking at it from an expertise standpoint, they're
looking at it from a more global standpoint.

We need to

build a new athletic training room, we need a new field
this year.

And so with IHC they could supply it way

more than Alpine Orthopaedics could.
Q.

Did Mr. Mildenberger specifically address that,

the fact that he felt that IHC could donate more money
to the University?
A.

He didn't, but that was implicit in any

conversation when we talked about what IHC could do.
They have more money, they have their physician group,
their hospital and their insurance.

All of those things

can combine together and, you know, they could have, I
don't know what they ended up doing, but they could have
said, well, for the University we're going to give you a
much lower insurance rate, and immediately right there
they've saved the University millions of dollars.

Or

they could have said we're not going to charge you for
your ER visits.

Well, immediately they saved the

University a substantial amount of money.
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A.

Oh, yes.

Q-

And so when you were talking to IHC were you

j concerned about the noncompete?
Definitely,
A

•

*

Q.

And did you bring that up with IHC?

A.

We talked about the noncompete, yes.

Q.

And in fact, didn't they ask you to look at the

contract or have their legal?
1

A.

Yes.

1

Q

Their attorneys look at the contract?

'

A.

Yes.

Q

See if there was any way you could get out of

*

the noncompete?
A.

Correct.

Q.

And that conversation took place while they were

j

recruit ing you?
A.

Correct.

Q.

And I think your testimony was that you don1 t

recall ever giving them a contract, is that?
A.

I did not. *

Q.

Okay.

You remember that conversation

specifically happened during your recruit?
A.

Yes.

Q.' Okay.

Let's talk about the reasons for leaving.

I think you, you addressed some of the reasons

Is it

j
!
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1

safe to say that the No. 1 reason that you left Alpine

2

though was your concern that the team physician contract

3

would be awarded to IHC?

W- 4

MR. SULLIVAN:
A.

Object, leading.

I think that that was a strong concern.

had lost the contract I would have left.

m 7

!

same time, I wasn't sending out my CV.

But at the
I didn't go to

8

the academy meeting looking for a job, I hadn't

9

contacted any of my friends to ask what jobs were

10

If we

available, so I was planning on riding out the storm.

11

Q.

Okay.

12

A.

But if we had lost the contract I would have

13

left 100 percent, there would have been nothing to keep

14

us there.

15

Q.

You talked about the time commitment basically-

16

that you were at Utah State University basically every

17

night?

18

A.

Correct.

19

Q.

And that you were gone weekends, every other

20

.

weekend you were gone?

21

A.

Correct.

I' 22

Q.

Didn't you take it upon yourself to be at all

23
|: 24
;ltW ^ O

the ball games?
A.

That was part, that was part of the contract,

that was part of the contract and so we needed to supply
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to not cover the things

that

8/29/2009

I had s a i d I wanted t o

do,

so.
Q.

Okay.

•A.

Soy.es, I, I went up there specifically to cover

those things.

It was hard though, it was a lot of time.

But that's not why I left.
lack of support.

I didn't leave because of

I would, I would have kept on doing it

unless my wife was too unhappy or those types of things,
other issues.
Q.

Okay.

Do you recall telling Dr. Nelson

specifically that, you know, if you guys want to keep
the contract at USU you ought to consider moving to IHC?
A.

I don't remember saying that.

I don't remember

saying that.
Q.

.

Do you recall having, I believe your testimony

was previously that you told, told people at Alpine that
IHC, you were concerned that the contract was going to
be awarded to IHC?
A.

I was concerned with that, yes.

But I don't

think I told anybody to go over and be a physician at
IHC.
Q.

Okay.

Do you recall what you told individuals

at Alpine?
A.

I think I said exactly what you just told me

which is I'm concerned that IHC is going to award the
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i
B

contract and we're no longer going to have it.

1 l
i
2

I
I 43
I
|

5

1

6

1 7
1 8

Q.-

Do you recall who you told that to?

A.

I believe it was at one of our partners

meetings, and so it would have been all of the partners.
Q.

Okay.

A.

It was probably the same meeting where I told

them that IHC had approached me and had been interested
in me coming on and that they wanted to have the team
physician role at Utah State.

i
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Q.

Okay.

Mr. Sullivan asked you a little bit about

§11

recruitment and your help regarding recruitment of a

!l2
Kr

physician to replace you to fill the position.

ll3

you offered to write an advertisement.

You said

Did you write an

fsfe

|l4

advertisement?

I";:

|15

A.

I don't think that they ever took me up on any

i§.
Wi

§g!6
|l7

of my offers.
Q.

Okay.

What was your understanding of'how they

|l8

were going to cover the contract, who, who was going to

ll9

provide the services?

i
I20

A.

Keith and Greg Hicken talked about splitting it.

If
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Q.

Okay.

|22

Do you know how USU felt about Dr. Hicken

and Dr. Nelson?

I23

A.

I didn't.

§24

Q.

Did Dr. Nelson have a long history with Utah

125

State University?
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Q. So you were aware that there was an automatic
1
renewal provision that was included in the contract?
2
A. Yes.
3
Q. Why would IHC believe that it would be awarded
4
the team physician contract ultimately?
5
A. I don't believe that they thought that they
6
would. They were anticipating it coming out for RFP.
7
Q. Why would they be anticipating that?
8
A. Because after this agreement came into effect,
9
they continued to express interest in providing those
10
services. They continued to ask questions of what that 11
would require.
12
Q. Ask questions of whom?
13
A. Myself.
14
Q. Who did you talk with at IHC?
15
A. Jana Huffman.
16
Q. When?
17
A. Various times over many years.
18
Q. When did you talk with Jana Huffman during the 19
time - excuse me, subsequent to March 13 th, 2001, the 20
date the personal services agreement was executed?
21
A. I cannot recall.
22
Q. Did you talk with her in 2001?
23
A. I don't recall.
24
Q. Did you talk with her in 2002?
25
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Q. Did you talk with anyone else at IHC?
A. Well, I mean, Terry Chase-Dunn, Rich Smith at
the time, Bob Cash. Again, I deal with almost all the
medical providers in this community.
Q. Sure, and I understand that. But I'm asking
you conversations with whom did you speak at IHC with
regarding the team physician position after March of
2001?
A. Jana Huffman, Smith and Cash.
Q. And they indicated to you their intent to
pursue the team physician position?
A. They indicated their interest in that area,
yes. They were also actively increasing their sports
medicine presence in this valley. They were providing
sports medicine coverage at two of the three high
schools. So this was not inconsistent with their
patterns.
Q. So clearly you had seen a pattern of IHC
expanding its practice as an entity within the area of
sports medicine since that RFP was issued way back in
October of 2000? Has that been your observation?
A. Yes.
Q. Do you think it's appropriate for IHC to be
recruiting a physician and employed by Alpine working as
a team physician during the ~
Page 137

A. I'm not sure when they started with IHC.
1
MR. BARCLAY: I'm going to object as purely
Q. Clearly at some point during the time that this
2 speculative.
contract was in effect you had conversations with
3 BY MS. SPENCER:
4
Q. ~ during the time the contract was still in
someone at IHC regarding the team physician position?
A. Regarding their interest.
5 effect with Alpine? Do you think that's appropriate?
Q. What was their interest? What did Jana have to
6
A. I have no opinion.
7
Q. Did you have any conversations with anyone at
say to you?
A. Next time this came up for bid or consideration
8 IHC regarding Dr. Finnoff?
9
A. No.
that they would like to be considered and she was
Q. You never told them what a great sports
interested in what services the university would require 10
in that eventuality.
11 medicine doc he was?
12
A. The first time I met Dr. Finnoff or his
Q. What did you tell her?
13 credentials is when Alpine presented him to me as a
A. Everything.
14 result of their search.
Q. How many times did you talk to her?
15
Q. Sure. Let's clarify here. After Dr. Finnoff
A. Over the course of three or four years, half a
16 started working as the team physician, you had
dozen times.
17 conversations with people at IHC, correct, about the
Q. Did you initiate those conversations or did
18 team physician position?
she?
19
A. Yes.
A. She did.
20
Q. Did you have any conversations with anyone at
Q. She called you in your office?
21 IHC about Dr. Finnoff after Dr. Finnoff started working
A. Yes.
22 as the team physician?
Q. Did she come by personally and talk to you?
23
A. They asked me. They asked me what I thought of
A. Yes.
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Q. Isn't it reasonable to conclude the fact that
you have represented to IHC that Dr. Finnoff was doing
such an excellent job as the team physician probably had
a lot to do with the fact of why they were trying to
actively recruit Dr. Finnoff?
A. IHC has recruited many physicians and including
physicians with Alpine Orthopaedic to include Keith
Nelson, so it's not unusual, and I didn't think it
strange.
Q. Despite the fact that they were recruiting Dr.
Finnoff for a position that they didn't even have?
A. What they presented to him I have no idea. Dr.
Finnoff and I and Alpine had many discussions through
the course of this contract. In the meantime there had
been changes in administration both at the presidential
level and within athletics and there were discussions
that I felt that this needed to go out for bid.
Q. Explain that to me. You felt what? That the
team physician position needed to go out for bid?
A. Yes.
Q. And why?
A. Because in my opinion it had not been done
properly.
Q. Was this your goal of rectifying something that
was a prior mistake?
Page 139
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individual?
A. It was presented at the time that Dr. Honing
was the only one who could provide those levels of
services. He subsequently was gone. We replaced him
|
with another, who at that time expressed dissatisfaction
with me and was worried that unless we could guarantee
that he would have this position, his long-term
commitment to the university and this valley was subject
to interpretation. He asked me if I could guarantee
that and I told him I could not and I did not think the
contract would automatically be renewed without going
outforRFP.
Q. And then you told Dr. Finnoff that if he wanted
to protect himself, he'd better go to work for IHC?
A. If he thought that IHC was going to get the
bid, then nobody else could do it.
Q. I'm asking if you told Dr. Finnoff that IHC
would be awarded the contract, and that if he wanted to
remain working as the team physician, that he had better
go arrange for an employment relationship with IHC?
A. No, I did not.
'
- Q. Did you ever tell Dr. Finnoff that it was your
!
belief that if the contract were to be presented for
competitive bid, that IHC would be awarded the contract?
\
A. No.

Page 141 !
A. Wasn't my goal, no. There were discussions
1
Q. Did you tell Dr. Finnoff that the likelihood
with Dr. Finnoff and with Alpine that I had serious
2 was that IHC would be awarded the contract in the event
reservations that the renewal clause would be activated
3 if the team physician position were put out for
without this going out for bid.
4 competitive bid?
Q. Tell me when you told that to Alpine and/or Dr.
5
A. No.
Finnoff?
6
Q. What communications did you have with Dr.
A. On Finnoff, during a ride back from the Big Sky
7 Finnoff regarding the likelihood or the eventuality of
Sports Medicine Conference in probably January of 2004.
8 IHC obtaining the team physician position?
Q. And are you also testifying that you stated
9
A. I told Dr. Finnoff that IHC was very much
that to him at subsequent dates as well?
10 interested in acquiring that position.
j
A. Yes, we had multiple discussions. My
11
Q. Was there a hidden meaning behind that
conversations with Dr. Finnoff were that it was my
12 suggestion?
position that the institution needed to present itself
13
A. No.
to be - give the best quality care to our athletes and
14
Q. Did you ever tell anyone at IHC that you had
the best circumstances independent of an actual
15 had communications with Dr. Finnoff regarding their
individual. We were happy and then suddenly Dr. Honing
16 intent to pursue the team physician position?
was not available. If this went out for bid and
17
A. No.
somebody other than Alpine, Dr. Finnoff may not have
18
Q. Jana Huffman, Rich Smith, Bob Cash never asked
been available, so it has been my position that the
19 you if you told Dr. Finnoff of their intent to pursue
institution needs to present itself and protect itself
20 the contract?
so that we're not dependent upon any particular
21
A. No.
individual.
22
Q. What did you personally believe the likelihood
Q. Let me ask you this: Did you view this personal
23
of
IHC being awarded the contract were the team
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decided it was worth to them. It is no secret that IHC I 1
has more resources than any other health care provider
2
3
in this state.
Q. In your mind does more resources equate with a
4
greater quality of care?
5
6
A. No.
Q. So your testimony here today is that IHC's
7
recruitment of Dr. Finnoff for the team physician
8
position had nothing to do with the conversations you
9
10
had with representatives of IHC?
A. I cannot speculate what their conversations and
11
12
intent to recruit Dr. Finnoff was for, but I did not
have an active role in that.
13
Q. Do you think that IHC would have been actively
14
recruiting Dr. Finnoff had you not had the conversations 15
16
with Jana and Rich and Bob at IHC?
A. I don't know.
17
18
Q. How would they have known what a great team
physician Dr. Finnoff was if they had not spoke to you? 19
20
A. Well, they did ask me and I gave them glowing
21
reports and I think he deserved them.
22
Q. And you know it's quite expensive to relocate
23
and recruit a physician in this field?
f
24
A. I don t.
25
Q. You're not aware of that?
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1 that when he requested things, it was not -- they were
A. I can assume but I don't know.
2 not helping as much, and when they did help him, whether
Q. Do you think the fact that Dr. Finnoff was here
3 or not he chose to use it or not was up to him. His
in Logan and working in the job was of any importance in
4 wife was not happy with the Cache Valley experience. He
the reason why IHC was recruiting him?
5 was not happy with his compensation. He was not happy
A. I don't know how the conversations between Dr.
6 with the amount of hours that he was putting in at the
Finnoff and IHC originated. You need to ask IHC and Dr.
7
university and that he had an opportunity to go to Ben,
Finnoff.
8 Oregon, and be a part of the U.S. ski team and that he
Q. You never suggested to Dr. Finnoff in any way
9 was going.
whatsoever if he didn't move to work with IHC that his
10
Q. Did you have knowledge that he had been
employment as a team physician was in danger?
11 interviewing with the U.S. ski team prior to the time he
A. No. He wanted a guarantee from me that Alpine
12 told you that?
would continue to have the contract and, therefore,
13
A. No.
guarantee his position and I could not do that either.
14
Q. He never told you he was interviewing?
Q. How long after he started working as team
15
A. No.
physician did he start asking for assurances or
\\6
Q. You never knew that he was interviewing with
guarantees from you?
17 IHC either; correct?
A. Within a year.
18
A. I did not.
Q. Within a year. Why?
19
Q. When you became aware that Dr. Finnoff intended
A. He's a young physician. He was making
20 to leave, he gave some notice, right, to the university?
decisions about houses, those types of things. Those
21
A. Yes, we became aware of it.
were the context in which he asked those questions.
22
Q. So he gave you about a three-month notice
Q. How could IHC be so sure it would be awarded
23Reuben
period,
or fourBYU.
months?
the contract that it would
go to by
thetheextent
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A. I don't know.
Q. But they didn't reach that conclusion based on
any representations that you made to them?
MR. BARCLAY: Asked and answered, my word.
THE WITNESS: No.
BY MS. SPENCER:
Q. But clearly at some point Dr. Finnoff made the
decision to leave?
A. He's not here.
Q. Do you recall when Dr. Finnoff decided that he
was going to be leaving Alpine and leaving the
university?
A. He told me somewhere around Christmas just
before his departure in March, whichever year that was.
Q. Does March of 2005 sound right?
A. Offhand I don't know. He told me around
Christmas time that he was leaving Alpine prior to his
actual departure in March of that spring.
Q. Did he tell you why he decided to leave?
A. Yes.
Q. And what did he tell you?
A. He told me that he was not happy with the level
of support that he got within his own group.
Q. Did he clarify that?
A. As far as he was covering way too many events,

